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§ 437. Incentives for efficient performance of 
services contracts 

(a) Incentive for use of performance-based serv-
ices contracts 

A performance-based contract for the procure-
ment of services entered into by an executive 
agency or a performance-based task order for 
services issued by an executive agency may be 
treated as a contract for the procurement of 
commercial items if—

(1) the value of the contract or task order is 
estimated not to exceed $25,000,000; 

(2) the contract or task order sets forth spe-
cifically each task to be performed and, for 
each task—

(A) defines the task in measurable, mis-
sion-related terms; 

(B) identifies the specific end products or 
output to be achieved; and 

(C) contains firm, fixed prices for specific 
tasks to be performed or outcomes to be 
achieved; and

(3) the source of the services provides simi-
lar services to the general public under terms 
and conditions similar to those offered to the 
Federal Government. 

(b) Regulations 

The regulations implementing this section 
shall require agencies to collect and maintain 
reliable data sufficient to identify the contracts 
or task orders treated as contracts for commer-
cial items using the authority of this section. 
The data may be collected using the Federal 
Procurement Data System or other reporting 
mechanism. 

(c) Report 

Not later than two years after November 24, 
2003, the Director of the Office of Management 
and Budget shall prepare and submit to the 
Committees on Governmental Affairs and on 
Armed Services of the Senate and the Commit-
tees on Government Reform and on Armed Serv-
ices of the House of Representatives a report on 
the contracts or task orders treated as contracts 
for commercial items using the authority of this 
section. The report shall include data on the use 
of such authority both government-wide and for 
each department and agency. 

(d) Expiration 

The authority under this section shall expire 
10 years after November 24, 2003. 

(Pub. L. 93–400, § 41, as added Pub. L. 108–136, div. 
A, title XIV, § 1431(a), Nov. 24, 2003, 117 Stat. 
1671.)

CHAPTER 8—FEDERAL GRANTS AND 
COOPERATIVE AGREEMENTS 

§§ 501 to 509. Repealed. Pub. L. 97–258, § 5(b), 
Sept. 13, 1982, 96 Stat. 1083

Section 501, Pub. L. 95–224, § 2, Feb. 3, 1978, 92 Stat. 3, 

set out the Congressional findings and statement of 

purposes in enacting the Federal Grant and Coopera-

tive Agreement Act of 1977 [this chapter]. Sections 1 

and 10(b) of Pub. L. 95–224, setting out the short title 

provisions and savings provisions respectively of that 

Act, were set out as notes under this section, and were 

repealed by Pub. L. 97–258, § 5(b), Sept. 13, 1982, 96 Stat. 

1083. Section 10(d) of Pub. L. 95–224, as amended by Pub. 

L. 97–162, Apr. 1, 1982, 96 Stat. 23, setting out the ex-

cepted transactions provisions of that Act was set out 

as a note under this section, and was repealed by Pub. 

L. 97–258, § 5(b), Sept. 13, 1982, 96 Stat. 1083. See sections 

6301 and 6307(2) of Title 31, Money and Finance. 

Section 502, Pub. L. 95–224, § 3, Feb. 3, 1978, 92 Stat. 4, 

defined ‘‘State government’’, ‘‘local government’’, 

‘‘other recipient’’, ‘‘executive agency’’, and ‘‘grant or 

cooperative agreement’’. See section 6302 of Title 31. 

Section 503, Pub. L. 95–224, § 4, Feb. 3, 1978, 92 Stat. 4, 

provided for use of procurement contracts by executive 

agencies. See section 6303 of Title 31. 

Section 504, Pub. L. 95–224, § 5, Feb. 3, 1978, 92 Stat. 4, 

provided for use of grant agreements by executive 

agencies. See section 6304 of Title 31. 

Section 505, Pub. L. 95–224, § 6, Feb. 3, 1978, 92 Stat. 5, 

provided for use of cooperative agreements by execu-

tive agencies. See section 6305 of Title 31. 

Section 506, Pub. L. 95–224, § 7, Feb. 3, 1978, 92 Stat. 5, 

pertained to required and discretionary authorities. 

See section 6306 of Title 31. 

Section 507, Pub. L. 95–224, § 8, Feb. 3, 1978, 92 Stat. 5, 

directed Director of Office of Management and Budget 

to undertake a study to develop a better understanding 

of alternate means of implementing Federal assistance 

programs. 

Section 508, Pub. L. 95–224, § 9, Feb. 3, 1978, 92 Stat. 6, 

authorized Director of Office of Management and Budg-

et to issue supplemental interpretive guidelines to pro-

mote consistent and efficient use of contracts, grant 

agreements, and cooperative agreements. See section 

6307(1) of Title 31. 

Section 509, Pub. L. 95–224, § 10(c), Feb. 3, 1978, 92 Stat. 

6, related to use of multiple relationships for different 

components of jointly funded projects. See section 6308 

of Title 31.

CHAPTER 9—CONTRACT DISPUTES 

Sec. 

601. Definitions. 

602. Applicability of law. 

(a) Executive agency contracts. 

(b) Tennessee Valley Authority con-

tracts. 

(c) Foreign government or international 

organization contracts. 

603. Maritime contracts. 

604. Fraudulent claims. 

605. Decision by contracting officer. 

(a) Contractor claims. 

(b) Review; performance of contract 

pending appeal. 

(c) Amount of claim; certification; noti-

fication; time of issuance; presump-

tion. 

(d) Alternative means of dispute resolu-

tion. 

(e) Termination of authority to engage 

in alternative means of dispute res-

olution; savings provision. 

606. Contractor’s right of appeal to board of con-

tract appeals. 

607. Agency boards of contract appeals. 

(a) Establishment; consultation; Ten-

nessee Valley Authority. 

(b) Appointment of members; chairman; 

compensation. 

(c) Appeals; inter-agency arrangements. 

(d) Jurisdiction. 

(e) Decisions. 

(f) Accelerated appeal disposition. 

(g) Review. 

(h) Procedural guidelines. 

608. Small claims. 

(a) Accelerated disposition of appeals. 

(b) Simplified rules of procedure. 

(c) Time of decision. 

(d) Finality of decision. 

VerDate 0ct 09 2002 11:18 Oct 24, 2005 Jkt 000000 PO 00000 Frm 00155 Fmt 5800 Sfmt 5800 C:\LRC\WORK\^PDFMAKE\USC41.03 ERIC



Page 156TITLE 41—PUBLIC CONTRACTS§ 601

Sec. 

(e) Effect of decision. 
(f) Review of requisite amount in con-

troversy. 
609. Judicial review of board decisions. 

(a) Actions in United States Court of 

Federal Claims; district court ac-

tions; time for filing. 
(b) Finality of board decision. 
(c) Remand or retention of case. 
(d) Consolidation. 
(e) Judgments as to fewer than all 

claims. 
(f) Advisory opinions. 

610. Subpena, discovery, and deposition. 
611. Interest. 
612. Payment of claims. 

(a) Judgments. 
(b) Monetary awards. 
(c) Reimbursement. 
(d) Tennessee Valley Authority. 

613. Separability. 

CHAPTER REFERRED TO IN OTHER SECTIONS 

This chapter is referred to in sections 56, 253d, 422 of 

this title; title 5 section 9003; title 15 section 637; title 

10 sections 2321, 2410m, 2836; title 22 sections 3861, 3862; 

title 25 sections 450k, 450m–1; title 28 sections 2401, 2412, 

2414, 2517; title 31 section 3907; title 35 section 203. 

§ 601. Definitions 

As used in this chapter—
(1) the term ‘‘agency head’’ means the head 

and any assistant head of an executive agency, 
and may ‘‘upon the designation by’’ the head 
of an executive agency include the chief offi-
cial of any principal division of the agency; 

(2) the term ‘‘executive agency’’ means an 
executive department as defined in section 101 
of title 5, an independent establishment as de-
fined by section 104 of title 5 (except that it 
shall not include the General Accounting Of-
fice), a military department as defined by sec-
tion 102 of title 5, and a wholly owned Govern-
ment corporation as defined by section 9101(3) 
of title 31, the United States Postal Service, 
and the Postal Rate Commission; 

(3) the term ‘‘contracting officer’’ means any 
person who, by appointment in accordance 
with applicable regulations, has the authority 
to enter into and administer contracts and 
make determinations and findings with re-
spect thereto. The term also includes the au-
thorized representative of the contracting offi-
cer, acting within the limits of his authority; 

(4) the term ‘‘contractor’’ means a party to 
a Government contract other than the Govern-
ment; 

(5) the term ‘‘Administrator’’ means the Ad-
ministrator for Federal Procurement Policy 
appointed pursuant to the Office of Federal 
Procurement Policy Act [41 U.S.C. 401 et seq.]; 

(6) the term ‘‘agency board’’ means an agen-
cy board of contract appeals established under 
section 607 of this title; and 

(7) the term ‘‘misrepresentation of fact’’ 
means a false statement of substantive fact, or 
any conduct which leads to a belief of a sub-
stantive fact material to proper understanding 
of the matter in hand, made with intent to de-
ceive or mislead. 

(Pub. L. 95–563, § 2, Nov. 1, 1978, 92 Stat. 2383; 
Pub. L. 104–106, div. D, title XLIII, § 4322(b)(5), 
Feb. 10, 1996, 110 Stat. 677.) 

REFERENCES IN TEXT 

This chapter, referred to in text, was in the original 

‘‘this Act’’, meaning Pub. L. 95–563, which enacted this 

chapter, amended section 5108 of Title 5, Government 

Organization and Employees, section 1346, 1491, 2401, 

2414, 2510, and 2517 of Title 28, Judiciary and Judicial 

Procedure, and section 724a of former Title 31, Money 

and Finance, and enacted provisions set out as notes 

under this section. For complete classification of this 

Act to the Code, see Short Title note below and Tables. 

The Office of Federal Procurement Policy Act, re-

ferred to in par. (5), is Pub. L. 93–400, Aug. 30, 1974, 88 

Stat. 796, as amended, which is classified principally to 

chapter 7 (§ 401 et seq.) of this title. For complete clas-

sification of this Act to the Code, see Short Title note 

set out under section 401 of this title and Tables. 

CODIFICATION 

In par. (2), ‘‘section 9101(3) of title 31’’ substituted for 

‘‘section 846 of title 31, United States Code’’ on author-

ity of Pub. L. 97–258, § 4(b), Sept. 13, 1982, 96 Stat. 1067, 

the first section of which enacted Title 31, Money and 

Finance. 

AMENDMENTS 

1996—Pars. (3), (5) to (7). Pub. L. 104–106 substituted 

‘‘the term’’ for ‘‘The term’’. 

EFFECTIVE DATE OF 1996 AMENDMENT 

For effective date and applicability of amendment by 

Pub. L. 104–106, see section 4401 of Pub. L. 104–106, set 

out as a note under section 251 of this title. 

EFFECTIVE DATE 

Section 16 of Pub. L. 95–563 provided that: ‘‘This Act 

[see Short Title note below] shall apply to contracts 

entered into one hundred twenty days after the date of 

enactment [Nov. 1, 1978]. Notwithstanding any provi-

sion in a contract made before the effective date of this 

Act, the contractor may elect to proceed under this Act 

with respect to any claim pending then before the con-

tracting officer or initiated thereafter.’’

SHORT TITLE 

Section 1 of Pub. L. 95–563 provided: ‘‘That this Act 

[enacting this chapter, amending section 5108 of Title 5, 

Government Organization and Employees, sections 

1346, 1491, 2401, 2414, 2510, and 2517 of Title 28, Judiciary 

and Judicial Procedure, and section 724a of former 

Title 31, Money and Finance, and enacting provisions 

set out above] may be cited as the ‘Contract Disputes 

Act of 1978’.’’

§ 602. Applicability of law 

(a) Executive agency contracts 

Unless otherwise specifically provided herein, 
this chapter applies to any express or implied 
contract (including those of the nonappropriated 
fund activities described in sections 1346 and 
1491 of title 28) entered into by an executive 
agency for—

(1) the procurement of property, other than 
real property in being; 

(2) the procurement of services; 
(3) the procurement of construction, alter-

ation, repair or maintenance of real property; 
or, 

(4) the disposal of personal property. 

(b) Tennessee Valley Authority contracts 

With respect to contracts of the Tennessee 
Valley Authority, the provisions of this chapter 
shall apply only to those contracts which con-
tain a disputes clause requiring that a contract 
dispute be resolved through an agency adminis-
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